who defend judicial involvement in complex institutional litigation. 8 Wise finds courts incompetent for a number of reasons. Courts are charged with making decisions and creating policy in the absence of information about the workings of educational institutions and the likely consequences of intervention (p. 121). Courts are too rationalistic, too insensitive to rough-and-tumble politics, and too bound to theories of rights. The piecemeal character of litigation (p. 123), the tendency to eschew compromise (p. 121), the necessity of narrowing issues and goals (pp. 123-24) , the difficulty of relying upon socialscience evidence (pp. 145-46) , and the focus on the extreme cases for general rules (p. 124) may lead to unreliable results. There are fewer participants in the judicial process than in the legislative process (pp. 121-22) , and those who do participate have an incentive to withhold information that would be damaging in an adversary proceeding.
One part of the argument is that courts are less competent factfinders than legislatures. But for all of Wise's analysis of the New Jersey School Finance case (pp. 155-85) and his reliance on Horowitz's study of Hobson v. Hansen 9 (pp. 135-39), he only succeeds in showing that courts often are inept fact-finders. Whether legislatures are less inept is a different question, a largely empirical one which cannot be answered with polemical assertions. 10 A recent study by Michael Rebell and Arthur Block, comparing legislative and judicial processes in the education field, found that issues frequently were more thoroughly and intelligently discussed in the judicial forum.
11
Legislative hearings tended to be ritualistic as proponents and opponents of the bill called their witnesses. The caliber of testimony in judicial proceedings, while hardly overwhelming, tended to be better because more witnesses were called and because the witnesses were more carefully questioned. For the very reason that courts tend to be more rationalistic and less oriented toward politics (a point Wise makes), one might well expect that courts would more thoroughly air factual issues. And as Abram Chayes lo Justice Rehnquist, 33 MIAMI L. REV. 43 (1978 Defendants -Educational Equali(i• and Expenditure Equalization Orders, 7 J. HUMAN RESOURCES 307 (1972) .
10. See Chayes, supra note 6, at 1304-16. 11. See M. REBELL & A. BLOCK, EDUCATIONAL POLICYMAKING AND THE COURTS (publication forthcoming).
has noted, modem courts in public interest litigation are not as limited by rules of evidence and other devices in their fact-finding as they were in the past. 12 Of course, to say that courts are equally or more competent fact finders than legislatures is not to say that they should be entrusted with public policy decisions. But Wise's point is largely limited to judicial competence, and he ignores the question of whether it is legitimate for courts to make decisions premised on "legislative" facts.
A second branch of Wise's competency argument is that courts must and should justify their decisions in terms of legal authority. This means that courts may deduce educational solutions from laws and precedents while ignoring the realities of the situation (pp. [75] [76] : "In interpreting laws as a means of solving educational problems, the courts focus on explicit . . . phenomena, on formal rather than informal structure, on rationale rather than reality" (p. 122).
In large measure, this point is well taken. There is always the danger that judges will craft decisions that meet the highest standards of legal justification, but will reach uncommonly silly results. But Wise sweeps far too broadly. If a court is construing a statute and it employs reasonable means to discern the legislative purpose, what more should one expect? The solution is properly deduced from the law, and if the result is awkward, the legislature should change the law. More to the point, Wise's observations fly in the face of the legal realism of the last fifty years. The problem may be more that a court can manipulate constitutional and statutory text and precedents to reach a solution that it believes is wise, than it is that such authorities command an unwise s6lution. Dr. Wise is somewhere back in the nineteenth century in his conception of the formalism of the legal process; 13 indeed, the formalists of that age may appear to be legal realists by comparison with him. And had Wise been more concerned with the legitimacy of judicial intervention, he might have realized that it is the very lack of strictures on judicial decision-making that has caused critics of judicial activism to charge the courts with usurping legislative functions. 14 12. See Chayes, supra note 6, at 1296-98. 13 . See generally G. GILMORE, THE AGES OF AMERICAN LAW 41-67 (1977) 969 (1977) . [Vol. 79:774 The third branch of the competence argument concerns the implementation of remedies in complex school litigations. The argument is powerfully, if cryptically, made:
The legal process also contains its own theories of human behavior and of organization. Ordering the school administrator or teacher to alter his behavior is deemed sufficient to induce behavioral change. When the order is to cease a behavior, it may work; when the order is to perform a behavior, it may not. Schools are assumed to be organized according to the Weberian ideal of hierarchical authority. [P. 76.] The difficulty is that Wise does not elaborate upon this promising theme and that he overlooks the work of Christopher Stone, 15 William Clune, 16 David Kirp, 17 and others 18 who have thought about the implementation of court decisions. Familiarity with the literature would have lead to at least four additional qualifications and interpretations. First, in an age of complex institutional litigation, the law, in animistic fashion, may fail to distinguish the alteration of individual behavior from the alteration of institutional behavior. Even in the fields of contracts and torts, institutional and individual liability may have very different policy implications. What deters an individual from engaging in some behavior may not deter an organization.19 The results may be unintended and serendipitous. Second, the concepts of fault, individual responsibility, and choice that underlie legal sanctions may become attenuated when the sanctions are imposed on an organization with thousands of employees, with various roles, with no single person responsible for many decisions. 20 Third, legal sanctions may have an insignificant effect on the behavior of school organizations because they appear to occur almost randomly and are balanced against professionalism, bureaucratic demands, public pressure and the like. 21 Finally -and this is an important point missed by the author -the nature of the judicial [ Vol. 79:774 schools and for the appropriate role of professionals in education. These implications will be discussed below.
For the moment, however, it is sufficient to note that Wise seriously mischaracterizes a pervasive problem of political, organizational, and legal theory. 29 He believes that the assumption underlying legalization is that "[r]ules and procedures are superior to the exercise of judgment as means to promote equal and fair treatment in schools" (p. 56), and that frequently "hyperrationalization" results:
Hyperrationalization occurs when conformity to norms is not achieved by the procedures and rules imposed -when procedures are followed but the norm of fairness is not necessarily attained; when rules are obeyed but the norm of equality is not necessarily attained. [P. 66.] What Wise misses is that the successful operation of any complex organization involves a balancing of discretion and rules. On the on~ hand, rules establish standards for behavior, provide guidance to the novice or the marginally competent, and promote uniformity of treatment. On the other hand, those on the firing-line ("street level bureaucrats" in the phrase of Weatherly and Lipsky) 30 need to be able to exercise their best judgment in individual situations if they are to accomplish policy objectives. This is as true for teachers and school administrators as it is for police officers, social workers, and postal employees. Rules and discretion are complementary elements in the achievement of policy objectives. Identifying the equilibrium point is a vexing problem and the subject of considerable dispute. But Wise unnecessarily confounds analysis by perceiving the problem as a choice between a government of laws and a government of men.
In his zealousness to demonstrate the extent of legalization in the schools, the author also distorts the law. 31 For example, he admits that the Goss decision, "taken by itself, is a limited intervention into the affairs of a school" (p. 132). Essentially, an administrator need only inform the student of the alleged violation of school rules and listen to his or her side of the story. Indeed, Professor Kirp has argued that Goss may represent a shift away from equating due pro- Thus Dr. Wise would have it both ways. Legalization and bureaucratization are increasingly entering the classroom, with destructive effects on education, and yet the rationalistic model ( of which legalization is a part) is ineffective because decision makers in the hierarchy find it difficult to reach down to the classroom level. The difficulty arises because of both the loose organizational nature of schools and the resistance of teachers to such central direction. 38 Hence legalization is a villain both because it does and does not have an impact on classrooms.
Dr. Wise's third major theme, the critique of major policy innovations of the last fifteen years or so, need not long detain us. The author is surely on secure ground in suggesting that such scientific management schemes as management by objectives, zero-based budgeting, and management information systems have not been great successes in the public schools (pp. 12-19) . He is also correct in arguing that statutes and court decisions addressed to improving educational outcomes (reading skills, good citizenship, economic selfsufficiency, etc.) are doomed to failure given the presently indeterminate relationship between educational resources and educational outcomes (pp. 7-12 on appropriate outcomes, if those outcomes are difficult to measure, and if it is undesirable to treat education in such a crudely instrumental fashion (pp. 115-17) . His critique of minimum competency testing legislation (pp. 24-27, 68) is particularly compelling:
One result, and a second example of wishful thinking [the first example is the belief that federal compensatory education expenditures will boost student achievement], has been that state legislatures and state courts have been requiring by law specified levels of performance on the part of school-people and schoolchildren. Competency-based graduation requirements and the rulings for "thorough and efficient education" demand that the schools produce outcomes which they may not be able to achieve. [P. 68.] The lesson may be obvious, but perhaps Wise is correct in asserting that many legislatures and some courts have not learned it: a law or court decision cannot successfully command what it is presently impossible to do. So too, Wise is surely correct in suggesting that limited technology, scarcity of resources, the unnecessary narrowing of goals, bureaucratic structure, and limited knowledge of educational processes may all cut against successful policy innovations (pp. 65-69).
If there is a weakness in this aspect of Legislated Learning, it lies in Wise's hyperbolic description of the movement toward regulating education outcomes through law and legal processes. For example, I have no doubt that many of those who voted for Title I of the Elementary and Secondary Education Act of 1965 39 intended to improve the educational plight of poor children and to work toward a breaking of the nexus between poverty and educational failure. In this regard the experience with title I has been far from satisfactory (pp. 8-12, 68) . But it may be unfair to characterize title I in such a unidimensional fashion, for the goals of title I may have been many and fluid. Perhaps the Congress had in mind providing financial assistance to school districts with large concentrations of poor children. Or perhaps it wished to create the opportunities for learning without great concern about the ultimate result. Further, title I programs are formulated by local school districts, subject to the basic requirement that the monies be spent on children with severe educational deficiencies. Congress did not mandate particular educational outcomes. Indeed, it did not even mandate particular educational offerings. Rather, at best, it made money available to local school districts to allow them to define appropriate outcomes and the means of achieving those outcomes. I do not think that I am quibbling over 39. Pub. L. No. 89-10, 79 Stat. 27 (1965) , 20 U.S.C. § § 236-241k (1976 & Supp. III 1979 (the act has been substantially amended since 1965). (Vol. 79:774 words in asserting that this is a far cry from the meanings that one typically associates with such polemical terms as "mandate [dj" (p. 3) and "legislated lear:ning."
The discussion of the New Jersey school financing case, Robinson v. Cahil!, 40 is far more persuasive. Dr. Wise makes out a strong case that the New Jersey Supreme Court, in construing the "thorough and efficient" education clause of the state constitution, shifted from an equal educational opportunity approach to an adequate achievement approach. Such judicial decisions, as I argued eight years ago, are wrongheaded; they do not create intelligible standards for school officials and they seek to accomplish what present education technology cannot achieve. 41 But Wise overstates the case by suggesting that cases like Robinson are the norm. Other state school financing cases have not taken the Robinson tack. 42 And it certainly confounds reality to assert that "the U.S. Supreme Court has tended to shift concern from equality of educational opportunity to adequacy of educational achievement" (p. 3). The author cites Brown v. Board of Education 43 for this proposition (pp. 3-5). Yet there is not a shred of evidence in the confused desegregation cases of the 1970s to link racial balance remedies with a constitutionally identified goal of improved student achievement. 44 Perhaps the Justices hope for such a result, and certainly many commentators pray for it, but modern desegregation cases simply do not turn on concerns about educational outcomes. 45 Wise also cites San Antonio Independent School District v. Rodriguez , 46 a case involving a fourteenth amendment challenge to the Texas school financing law, as evidence of the movement toward focusing on education outcomes (pp. 5-6). Yet the plaintiffs lost in the Supreme Court, and this reality overwhelms Wise's unper- suasive discussion of dicta in the majority opinion and the views of the dissenters. Moreover, Wise appears to equate a concern for the impact of school financing laws and racial segregation on achievement with the notion of mandating particular educational processes and outcomes. In all of the cited decisions, this is manifestly not the case.
The fourth theme of Legislated Learning, by far the most radical, is that virtually all forms of policymaking (Wise is unclear on this) are premised on rationalistic models, and that policymaking is thus doomed to failure. At the simplest level, Wise questions the value of systems of thought in resolving school problems. 47 He believes that legal, economic, bureaucratic, professional, or other rational models are inadequate bases for making or implementing policy choices. A major reason for his skepticism is that public schools themselves do not operate in accordance with rational models:
Educational policymakers behave as though they believe that schools operate according to the rationalistic model. That model postulates that schools operate by setting goals, implementing programs to achieve these goals, and evaluating the extent to which the goals are attained. The goal-oriented process is assumed to be effectuated through a bureaucratic distribution of formal authority and work responsibility. It is further assumed that the attainment of goals provides sufficient incentives to drive the system. . . . Policies which promise to increase productivity and equity are imposed on the existing structure of the school in the anticipation that they will improve education.
. . . What may be wrong with the rationalistic model is that those who are attempting to change or control schools by reference to it are implicitly basing their actions on a set of assumptions that may be different from the assumptions, opinions, and the theories under which the schools actually operate. The failure of schools to conform to the rationalistic model may be seen in the failure thus far to create models which help explain the process of schooling empirically. Policymakers, then, tend to impose an artificial order on a highly chaotic reality, and this explains why "so far, mechanisms of control in schools have not ensured compliance with long-range plans" (p. 49 and Charles Lindblom 50 (none of whom are cited by the author) have vehemently warned against taking rational, theoretical constructs from the various disciplines and applying them with full force to complex organizations. Lindblom speaks of the "science of muddling through" 5 I as perhaps the best way to view the behavior of people within organizations. Wildavsky prefers the marketplace and the political processes to determination by experts of what would be just and effective. 52 But, alas, Dr. Wise goes much further. He does so in two respects. First, by equating all policies embodied in legal rules with rationalism, he suggests that even legislation, the result of rough and tumble politics, is fatally flawed. Wildavsky and Lindblom's point is far different. They are suggesting that intellectualization and expertise are to be distrusted and that we should rely on poltical and market processes to establish policies. Put somewhat differently, they argue that political and market processes are rational means of governing education, and hence they would object primarily to policy made by the self-declared expert in accordance with some model of human behavior. Thus they might object to judicial intervention within a constitutional framework, or to adminstrative intervention supposedly grounded in public administration theory, but they would not object to laws enacted by elected bodies pursuant to democratic principles. Second, in a sort of vulgarized version of Horkheimer 53 and Oakeshott, 54 Wise also appears to deny the efficacy of instrumental reasoning -indeed, in contrast to Wildavsky, he is worried about "common sense rationality" (pp. 69-70). Wise declares that he is concerned about a policymaking process that "views education as the means by which the child is prepared to take his place in society" (p. 106 OAKESHOTT, RATIONALISM IN POLITICS (1962) . For a trenchant application of Oakeshott's perspective to constitutional law, see Nagel, Book Review, 127 U. PA. L. REV, 1174 REV, (1979 .
55. The school and the teachers are the instruments which will transform the child into a productive, literate, law-abiding citizen. The notions that education is important in its own right, that education may lead a person to challenge rather than accept society, and that education is a gift which society bestows upon the individual are absent from the instrumental view of education. . . . (A]s the influence of policymakers becomes more pervasive, the risk is that the instrumental goals will become the exclusive goals.
The vital thrust of Legislated Learning therefore is quite simple: The problem with public schools is that they are subject to educational policies. Presumably this message undercuts the notion that centralization is the evil; for even school boards, superintendents, and principals may be capable of formulating educational policies through instrumental reasoning. To govern is to err. And be aware that Wise, unlike Professor Tribe, is not simply warning us about the dangers of a rampant instrumentalism. 56 Tribe worries that objective reason (instrumental means-ends analysis) tends to weed out soft, unquantifiable variables, to assume that the ends are static, to ignore the fact that means may redefine and become ends, to ignore interrelationships among ends, and ultimately to deter us from thinking about the goodness or justice of the ends themselves (subjectiv~ reason). Wise, however, appears opposed to reflection; 57 he is troubled that "[t]he pressures to solve educational problems through policy interventions appear unremitting" (p. 199) . But what is the alternative to thinking about the deficiencies of public education and about the most efficacious ways of addressing those deficiencies? Wise fails to understand that people can apply reason and common sense to problems in the real world that are not governed by neat rules of some rationalistic model. Any reflection is rationalization of a type. The alternative, I suppose, is to go "with the flow," a substitution of a secular Taoism for reflective judgments. And Wise comes very close to this, implying that if only there were no policy, children would be instilled with the desire to learn and to develop to their full potential. Without policy, there would be no conflict between the preferences of the individual and those of the group: all would be a part of a grand, romantic unity. Kenneth Arrow has described this mysticism:
The tension between society and the individual is inevitable. . . .
[S]ome sense of rational balancing of ends and means must be understood to play a major role in our understanding of ourselves and our social role. Let me illustrate by presenting or, more precisely, carica-. . . The rationalistic paradigm fails to make a place for the school as an institution for learning; it fails to make a place for a humanistic teacher; and it fails to provide a place for education conceived as self-development. Pp (1972) .
51. q. Nagel, supra note 54, at 1183 (" 'Rational' conduct, which should not be confused with 'sensible' or 'efficient' conduct, is 'behavior deliberately directed to the achievement of a formulated purpose and governed solely by that purpose.'" (footnotes omitted)).
[ Vol. 79:774 turing some thought tendencies. We have one, loosely called "the new Left thought," not so new perhaps. . . . Bakunin and Sorel had spoken to the same point many years ago. But it is a real one. There is a demand for what might be termed sincerity, for a complete unity between the individual and the social roles, the notion that somehow in an ideal society there would be no conflict between one's demand on oneself and one's responses to the demands of society. 58 Wise takes us to this ideal society and away from any real society. In his ideal world, he substitutes consensus for authority. 59 Since Wise is not yet operating in the New Jerusalem, the implications of his analysis are profoundly undemocratic. If democracy requires that self-controlled citizens have the opportunity to influence policy and to select leaders, 60 then presumably elected leaders in Congress, in state legislatures, and on local boards of education should determine educational policies. Otherwise, there is no process of consent, and the professionals are free to do what they please. And if this is the case, then it is of the utmost importance that elected officials have the ability to control or at least to direct the behavior of those responsible for delivering educational services. In other words, if elected officials cannot demand that unelected public servants behave in conformity with established public policy, then the electorate itself has lost control of the public enterprise. Wise has simply gotten carried away with his objections to judicial intervention and legalization ("legal rationality") by not distinguishing them from the systemic needs of any democratic order. Furthermore, he ignores the fact that many policies do work. Elected officials (and administrative agencies subject to legislative oversight) decide such matters as compulsory attendance, minimum curriculum requirements, grade structure, and the like. To be sure, this is a far cry from regulating education outcomes. But the point is that public officials routinely set policies that are followed. It also is paradoxical that Wise presumably would allow government owned and operated schools to exist, and yet deny to the public the power to direct those schools. But Wise takes this position because he equates political choice and compromise with a mindless rationalism.
Finally, Dr. Wise's war on rationalism would bring even more power to professional educators. The argument against rationalistic thinking is usually employed to defend the political processes from assaults by those who claim greater expertise: educators, lawyers, 58. K. ARROW, THE LIMITS OF ORGANIZATION 15-16 (1974 public administrators, and the like. Legislated Learning stands the argument on its head by using it to attack political outcomes and to ensure that professional educators are the effective winnets. Teachers are to eschew the abstract and the oversimplified in favor of a concept of responsibility "for a whole, real child" (p. 97). They are to translate "formal goals into personalized objectives" (p. 99).
Teachers, in short, will obliterate rampant instrumentalism and magically synthesize the interests of the social group, the parents, the children, and the educators. This means that the professionals would assume the powers that Dr. Wise would take away from the policy-makers. The "solution" would simply exacerbate the primary obstacle to improving education, which is that professionalism too often isolates public schools from accountability to the citizenry. As Cohen and Farrar have noted, There are real political imbalances in the governance of American schools, which contribute to the poor performance of political reforms to increase participation. But the real imbalance is not political in origin. It results more from a social division of labor that encourages the specialization of work, the professionalization of roles, and the partitioning of authority. In advanced industrial societies this solidifies professional power in education, as well as discouraging active parental involvement. ...
. . . Professionals gain economic returns, social satisfaction, personal status, individual identity, and group power from their roles. And parents, most of whom have occupations providing similar rewards, have seen their educational role narrowed and redefined. 61
Thus the possibility of political remedies for school deficiencies is already remote because "the imbalance in school power does not have political roots." 62 Wise, through his nai've brand of anti-rationalism, would narrow even further the universe of political solutions to the problems of public education.
How can Dr. Wise's proffered solution be so wide of the mark? Perhaps it is because he seems to have no understanding Of the etiology of the movement toward more law and procedures in the governance of public schools. For Wise, those who advocate reform policies are very much like the activist Supreme Court Justice in Walter Murphy's The Vicar of Christ: "He simply -and totallydisbelieved in law. To him law was not man's groping toward general principles upon which to build a better society, but a means to achieve, and instantly, the particular social reform that was that day 61. Cohen & Farrar, Power to the Parents? -The Story ef Education Vouchers, 48 Pua. INTEREST 72, 92 (1977). 62. Id. [Vol. 79:774 troubling his new-found conscience." 63 Legalization and rationali• zation strike like lightning as reformers and those in favor of in• creased accountability, productivity, and equity press their claims on schools through the legislative and judicial processes. But why have they chosen to assert such claims at this time? Have not such de• mands existed for more than a hundred years? How does one ac• count for popularly elected legislatures moving in this directionalong with federal and state judges? The answer lies, I believe, in the increased distrust of school authorities in the post• World War II era. If school officials may not be trusted to exercise properly their discretion, then legal rules and procedures may be adopted as means of constraining that discretion.
The distrust of officialdom may have many causes, and some may lie outside the public school setting. 64 Part of it may have to do with the equality revolution and the revolution of rising expecta• tions. As particular groups demand equal treatment and as people demand that government satisfy more of their wants, inevitably the public service products of government come in for greater scrutiny. The trend is reinforced by inflation and other economic problems that make taxpayers more wary of public services. The questions of accountability and bang for the buck come to the fore as people ask whether the public or the private sector can most efficiently satisfy their wants. Thus, it is no longer enough for government to provide more police officers, teachers, and social workers; rather, people wish to know whether crime rates will be reduced, whether learning will improve, and whether family problems are being solved.
Under these circumstances, the legalization process can be un• derstood as an attempt to reinforce weakening authority links in the governing process. Legalization is a response to the crisis of legiti• macy, an attempt to make decisions appear legitimate by reaching them through the appropriate formal processes. Legitimacy through democratic consensus and expertise are perceived as failing. Fur• ther, legalization may be perceived as an attempt to reestablish a sense of community by requiring a discourse among the governors and the governed. The intimacy of face-to-face relations is often lost as the population and the public sector expand, as decision making becomes increasingly bureaucratized and centralized, and as power flows from traditional mediating institutions such as families, churches, and interest groups. The paradox, however, is that a com-63. W. MURPHY, THE VICAR OF CHRIST 147 (1979) . 64. Much of the concluding discussion is taken from Yudof, supra note 22.
pelled intimacy through legal processes appears to be the very antithesis of a community of shared values. The more reliance that is placed on legal processes, the more difficult it may be to achieve a true sense of community in which public officials are trusted to make decisions consistent with prevailing social, political, and economic norms.
There are a few specific factors that may contribute to the distrust-legalization-distrust cycle in public education. First, student tests scores have declined, and studies have questioned the effectiveness of pouring additional resources into public schools. Second, the "equality revolution" and the "revolution of rising expectations" have reinforced the notion that public schools should not only educate, but also provide the means for socioeconomic advancement. Public schools rarely can keep up with such rising expectations. Third, as the school population levels off and fertility declines, fewer adults have children in the public schools. Adults who receive no direct benefit from public schools may be more critical of the performance of those institutions. This distrust may be reinforced by sharply increasing local and state tax burdens and by the rise of more militant teacher organizations. Finally, the civil rights movement, the failure of many Great Society social programs, and a growing anti-professional bias may also contribute to the decline in public trust in public schools.
In the end, public schools will not be very joyous places unless some balance is achieved between rule and discretion. They will "reflect an increasingly anomic world in which private entitlement backed by formal procedure apparently arises to fill a vacuum left by the withering of that certain spirit we may call community." 65 Nonformalism is premised on trust, and trust is what is lacking in the school environment. But despite Wise's diagnosis, formalism did not create that mistrust in the first instance: it is merely a manifestation of the underlying lack of community. The reestablishment of trust is a precondition to the establishment of informal structures. And because Wise fails to identify this problem, his solutions are unlikely to resolve it.
